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I. INTRODUCTION 


i are traditionally defined in terms of acts or failure to 
act,’ and it is usually stated that an act or failure to act is 
an essential element of a crime.” However, a recent dissenting 
opinion by Mr. Justice Black * calls attention to the fact that 
there are in our legal system several crimes the essential element 
of which consists not in proscribed action or inaction, but in the 
accused’s having a certain personal condition or being a person 
of a specified character. Not only are such crimes well recog- 
nized by the courts,* but in recent years several states have created 
new crimes of this nature,” and there is a persistent demand by 
law enforcement officials and legal writers for their extension.® 
Vagrancy is the principal crime in which the offense consists of 
being a certain kind of person rather than in having done or failed 
to do certain acts. Other crimes of this nature include being a 
common drunkard, common prostitute, common thief, tramp, or 
disorderly person. 

All of these offenses are characterized by the fact that they 

{t This paper has been submitted to the Faculty of the University of Michigan 
Law School in partial fulfillment of the requirements for the S.J.D. degree. 

* Assistant Professor of Law, University of Tennessee College of Law. A.B., 


Indiana University, 1939, LL.B., 1941; LL.M., University of Michigan, 1951. 
1“A crime may be generally defined as the commission or omission of an act 


which the law forbids or commands ... .” Mutter, CrrmmNnaL Law 16 (1934); 
“Crime is an act . . . which is believed to be socially harmful by a group of people 
which has the power to enforce its beliefs . . . .” Girzmn, CRIMINOLOGY AND PENOL- 


ocy 9 (3d ed. 1945). 

2 DANGEL, CRIMINAL Law 56 (1951); SNYDER, CRIMINAL JUSTICE 110 (1953). 

3 Edelman v. California, 344 U.S. 357, 364-66 (1953). 

“See, e.g., Commonwealth v. O’Brien, 179 Mass. 533, 61 N.E. 213 (1901) 
(Holmes, J.}; People v. Babb, 103 Cal. App.2d 326, 229 P.2d 843 (1951). 

5 E.g., the so-called Public Enemy Act, N.Y. Penat Law § 722(11); New 
Jersey Gangster Act, N.J. Rev. Stat. § 2:136-1 (1937), held unconstitutional in 
Lanzetta v. New Jersey, 306 U.S. 451 (1939). 

8 See, e.g., Hearings before Subcommittee of Committee on Commerce Pursuant 
to S. Res. 74, 43d Cong., 2d. Sess. 135, 209 (1933); Sullivan, The Public Enemy Act 
in New York, 5 BROOKLYN L. REv. 62 (1935). 
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are defined in terms of Jeimg rather than in terms of acting. To 
illustrate, most criminal statutes provide that any person who does 
certain acts is guilty of a specified offense — e.g., prostitution — 
and upon conviction thereof shall be punished. But the statute 
may provide that any person who does such acts is a prostitute 
and that persons falling within that category shall be punished. 
If both of the offenses require proof of the same acts, it may be 
argued that the difference between the two crimes is solely one of 
phraseology, and that the crime of being is like any crime of ac- 
tion. But important constitutional problems and significant varia- 
tions from usual criminal procedure result from the fact that the 
definition, though including action, is in terms of being.’ Further- 
more, many of the statutes defining the crimes here considered 
contain no reference to action of any sort. It is often provided 
simply that a person who is a common thief shall be guilty of a 
crime. While it may be argued that evidence of past conduct is 
necessary to prove one a common thief, the conduct proved is not 
the offense but only a ground for inferring that the accused has 
the personal condition for which he is to be punished. 

Courts frequently say that the essential element of crimes of 
this nature is that the accused have the “status” designated by 
the statute. Though “status” is a most ambiguous word, the 
courts apparently mean that being a particular kind of person 
(having a certain personal condition, as evidenced by certain 
facts) or one of a class of such persons is a crime. Any given 
individual may have an indefinite number of personal conditions, 
and although legal significance may attach to some conditions 
which are the result of inheritance or outside forces, as for ex- 
ample, when the blind are exempted from certain taxes, our politi- 
cal and legal philosophy would not tolerate the imposition of 
criminal sanctions on persons simply because they possess these 
characteristics. The personal conditions which the law ordinarily 
makes punishable as crimes are those which may be defined or 


7“The difficulties that will arise are inherent in this type of legislation, where 
punishment is prescribed, not for an act but for belonging to a class of persons, 
and those who fall in the class are determined, some by their attitudes, others by 
their actions.” People v. Allington, 103 Cal. App.2d 911, 920, 229 P.2d 495, 501 
(1951). 

® “Now, if any fundamental assumption underlies our system, it is that guilt 
is personal and not inheritable.’ Korematsu v. United States, 323 U.S. 214, 243 
(1944) (Jackson, J., dissenting). But see In re Forbes, 19 How. Prac. 457 (N.Y. 
Sup. Ct. 1860). 
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explained in terms of, at least on the primary level, volitional ac- 
tion or inaction. 

Before considering personal condition as a crime, however, it 
should be noted that various personal conditions may be of great 
significance in the field of criminal law even when they are not 
made criminal. 

First, a particular personal condition may be the basis of classi- 
fication with respect to whether or not given conduct is criminal. 
Specific acts may be crimes only when committed by persons of a 
class determined by a specific personal condition. Thus marriage, 
socially approved conduct for most persons, is the crime of bigamy 
when entered into by one already married. In this situation the 
condition is not itself a crime but is only a basis of classifying per- 
sons into groups for the purpose of prohibiting certain conduct 
solely to members of a particular group. 

Second, personal condition may be the basis of classification 
with respect to punishment for a given offense. The habitual or 
repeated offender statutes are perhaps the best example of this. 
Not only may the punishment be life imprisonment upon convic- 
tion of a third or fourth felony, but the punishment may be in- 
creased with each offense. 

Third, personal condition is extremely important from the 
standpoint of enforcement of the criminal law. Officials in 
their regular routine commonly act on the basis of personal con- 
dition. Thus some criminal statutes — segregation laws in the 
South provide a good example  — may be enforced only against 
members of a particular group. Similarly, members of some 
classes may regularly receive more severe punishment for a given 
offense than other persons receive, even though the statute fixing 
punishment recognizes no such distinction. It has also been 
asserted that police tend to arrest members of certain classes and 
abuse them more than persons without those classes.** With re- 
spect to trial for crime, also, there is reason to believe that preju- 
dice attaching to a defendant having certain personal conditions 
increases the probability of conviction. This may be especially 
true of defendants with criminal records and those who are mem- 

® MvyrpaL, AN AMERICAN DILEMMA 969 (1944). Judicial approval of such a 
policy may sometimes be found, e.g., “. . . the law of vagrancy should be rigidly 
enforced against the colored population especially, because many of them do lead 
idle and vagrant lives ... .” Hicks v. State, 76 Ga. 326, 328 (1886). 


10> MyrpaL, AN AMERICAN DILEMMA 968 (1944). 
11 Tbid.; Johnson, The Negro and Crime, 217 ANNALS 93, 97 (1942). 


1206 HARVARD LAW REVIEW [Vol. 66 


bers of minority groups.’” The influences exerted by personal con- 
dition on the processes of law enforcement may be legal because 
of discretionary power vested in the enforcing agencies, but 
whether legal, extra-legal, or illegal, such influence is a recognized 
fact. 


II. Tue Scope ofr THE CRIME 


Some understanding of the historical development of vagrancy 
and other crimes of personal condition is essential for at least 
three reasons. First, it is significant for purposes of defining the 
content and scope of the crimes being considered. Second, the 
courts today rely on past practice to justify giving unique treat- 
ment to the constitutional and procedural problems which arise 
out of these crimes.** Third, history reveals information, espe- 
clally with respect to the purpose of the legislation defining these 
crimes, which should be considered in the evaluation of such stat- 
utes and the uses which are made of them. 

Vagrancy laws in England are generally regarded as having 
served to control the labor market, to supplement the poor relief 
laws, and to prevent crime.’* While prevention of worker migra- 
tion was undoubtedly one of the purposes of the early laws, ex- 
amination of the statutes also reveals that they were motivated 
from the beginning by a desire to prevent crime. Early English 
legislation covered a wide variety of persons, including idle and 
disorderly persons, beggars, tramps, gypsies, fortunetellers, un- 
licensed peddlers, husbands who had abandoned their families, 
and persons wandering abroad without being able to give a good 
account of themselves.’° Enforcement provisions allowed arrest 
by any person without a warrant and also permitted summary 
proceedings, although several early statutes allowed the giving of 
security by the vagrant or by someone on his behalf. Vagrancy 
legislation in the United States which began in colonial times, 
closely follows English models.'® 


122 MyrpaL, AN AMERICAN D1LEMMA 968 (1944). 

18 #.g., People v. Harding, 115 Misc. 298, 189 N.Y. Supp. 657 (County Ct. 
1921). 

143 SrepHEN, History oF THE CRIMINAL LAW oF ENGLAND 267 (1883). 

18 See Ripton-TurNeR, A History OF VAGRANTS AND VAGRANCY (1887). 

16 See GoEBEL AND NAucuton, LAw ENFORCEMENT in CoLonriaL New York 
117 (1944); Scott, CrrommaL Law in CoLoniaL VIRGINIA 272~473 (1930). 
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Today vagrancy is a statutory offense in virtually every state.” 
Since some states, however, use the term without defining it, the 
common law definition of a vagrant — an idle person, beggar, or 
person wandering without being able to give a good account of 
himself — remains important.*® Though most states do define the 
crime of vagrancy, the scope of definition varies enormously. 
Florida, for example, makes twenty categories of persons vagrants; 
other states have simpler statutes. In a few states being a vagrant 
is a misdemeanor when made up of certain elements, a felony 
when made up of others.” 


17 “N7agrancy” is defined in the statutes of 40 states: ALA. Cone tit. 14, §§ 437, 
440 (1940); Ariz. Cope Ann. §§ 43-5901—02 (1939); ARK. StaT. ANN. § 41-4301 
(1947); Cat. Pen. Cope § 647 (1949), § 647a (Supp. 1951); Coto. Stat. ANN. 
c. 48, §§ 281, 283 (1935) ; DEL. Rev. CopE c. 100, § 4026 (1935); Fua. Stat. § 856.02 
(1951); Ga. Cope ANN. § 26-7001 (1936); IDAHO CopE ANN. § 18-7101 (1948) ; 
Inu. ANN. STAT. c. 38, § 578 (1935); IND. ANN. STAT. § 10.4602 (Burns 1942); Iowa 
Cope ANN. § 746.1 (1950); Kan. GEN. STAT. § 21-2409 (1949); Ky. Rev. Star. 
§ 436.520 (1948); La. Rev. Star. Ann. § 14:107 (Supp. 1952); Mp. Ann. CopE 
Gen. Laws art. 27, §§ 664-65 (1951) ; Mass. Gen. Laws c. 272, § 66 (1932); Minn. 
Stat. ANN. § 614.57 (West 1947); Muss. Cope Ann. § 2666 (1942); Mo. Rev. 
Stat. ANN. § 4723 (West 1942); Mont. Rev. Copes ANN. § 94-35-248 (1947); 
Nes. Rev. Stat. § 28-1119 (1943); Nev. Comp. Laws § 10302 (1929); N.M. Star. 
Ann. § 41-4801 (1941); N:Y. Cope Crim. Proc. § 887; N.C. Gen. STAT. § 14-336 
(1943); N.D. Rev. Cope § 12-4204 (1943); Oxta. Start. tit. 21, § 1141 (1951); 
Ore. Comp. Laws ANN. § 23-1310 (1940); Pa. Stat. ANN. tit. 18, § 2032 (1945); 
S.C. Cope § 16—-565(1952); S.D. Cope § 13.1424 (1939); TENN. Cope ANN. § 5248 
(Williams 1941) ; Tex. Pen. Cope ANN. art. 607 (1952) ; Uram Cope ANN. § 76-61~1 
(1953); Vr. Rev. Stat. § 8444 (1947); Va. Cove § 63-338 (1950); WasH. REv. 
Cope § 9.87.010 (1951); Wis. Stat. § 348.351 (1951); Wyo. Comp. Stat. ANN. 
$§ 9-312, 9-833 (1945). The District of Columbia statute appears in D.C. CoprE 
ANN. §§ 22-3302, —3306 (1951). | 

Statutes punishing groups of offenses similar to those usually punished as 
vagrancy exist in most of the remaining states: Conn. GEN. STAT. § 8639-44 (1949) ; 
Me. Rev. Stat. c. 124, § 35 (1944) ; N.H. Rev. Laws c. 440, § 22 (1942); N.J. Star. 
Ann. §§ 2A:170-1, -2, -4 (1953); R.I. Gen. Laws c. 610, 88 24, 31, 38-40 (1938). 

Michigan’s comprehensive disorderly persons statute, Mica. Comp. Laws 
§ 450.167 (1948), includes “vagrants” as one of its categories. . 

In Ohio, municipalities are expressly given the power to punish vagrancy. OHIO 
Gen. Copr Ann. § 3664 (1938). In West Virginia, where vagrancy is not a statutory 
crime, municipal charters sometimes confer the power to punish it. See note 18 
infra. 

18 See City of Huntington v. Salyer, 63 S.E.2d 575 (W. Va. 1951), reversing a 
vagrancy conviction on the ground that an ordinance which included elements 
not included in common Jaw vagrancy exceeded the power conferred on the mu- 
nicipality to punish this crime. Similar problems can be raised by a statute such 
as D.C. Cope ANN. § 22-3302(9) (1951): “And all other persons who by the 
common law are vagrants, whether embraced in any of the foregoing classifica~ 
tions or not.” 

18 Tn Colorado a person found in possession of burglar tools is a vagrant but 
he can be punished by two years imprisonment in the penitentiary. And under 
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Although the elements which constitute vagrancy vary widely 
among states, certain categories are common to many statutes. 
As the English statutes were concerned with idleness, so are the 
American. As a generic classification (the details of which vary 
with every statute), living in idleness or without employment and 
having no visible means of support constitutes vagrancy in thirty- 
seven of the states which define the term.”? Next following living 
in idleness as a condition constituting vagrancy is that of being 
a common prostitute. Statutes in eighteen states so provide.” 
Fewer states make vagrants of those who are common drunkards,”” 
common gamblers,?* keepers of houses of prostitution,?* keepers 
of gambling houses or gaming equipment,” wanton, dissolute, or 
lascivious persons,”° and associates of known thieves.*’ The other 


Coto. Const. Art. 18, § 4, vagrancy of this type is a felony because it may be 
punished by confinement in the penitentiary. 

20 The following states have such a provision: Alabama, Arizona, Arkansas, 
California, Colorado, Delaware, Florida, Georgia, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Massachusetts, Mississippi, Missouri, Montana, 
Nebraska, Nevada, New Mexico, New York, North Carolina, North Dakota, Okla- 
homa, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, 
Utah, Virginia, Washington, Wisconsin, Wyoming. Other states punish separately 
this condition and the other conditions and acts here discussed. Moreover, vagrancy 
definitions not containing the specific elements here discussed may often be construed 
to cover them. 

21 They are: Alabama, California, Idaho, Iowa, Louisiana, Minnesota, Missis- 
sippi, Montana, Nebraska, New Mexico, New York, North Carolina, Oklahoma, 
Oregon, Texas, Utah, Washington, Wisconsin. The statutory language naturally 
varies from state to state. Michigan makes common prostitutes “disorderly persons” ; 
the District of Columbia includes them as vagrants. 

22 The states which provide that common or habitual drunkards are deemed 
vagrants are: Alabama, Arizona, California, Florida, Idaho, Illinois, Iowa, Louisi- 
ana, Montana, Nevada, New Mexico, North Dakota, Oklahoma, Utah, Washington, 
Wisconsin. Variations are of course common. Minnesota, for example, punishes as 
vagrants habitual drunkards who fail to support their families. 

23 Statutory definitions of this category are highly diverse, but the following 
states clearly include “common” or “professional” gamblers within their definitions 
of vagrant: Alabama, Florida, Georgia, Iowa, Louisiana, Mississippi, North Caro- 
lina, North Dakota, Oklahoma, South Carolina, Texas, Washington, Wisconsin. 
The District of Columbia statute contains a similar provision. 

24Such persons are vagrants in Alabama, Iowa, Mississippi, Nebraska, New 
Mexico, New York, North Carolina, Oklahoma, Texas, Washington, and the District 
of Columbia. 

25 Alabama, Arkansas, Florida, Mississippi, Missouri, Nebraska, South Carolina, 
and South Dakota have statutes making such persons vagrants. 

26 This definition occurs in several statutes, chiefly those of western states: 
California, Florida, Illinois, New Mexico, North Dakota, Utah, Washington, 
Wisconsin. 

27 California, Idaho, and Utah punish those who are merely associates of 
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personal conditions under discussion — tramp, common prosti- 
tute, and so forth—are in some states crimes distinct from 
vagrancy. 

As certain classes of persons are ordinarily defined as vagrants, 
so certain acts, or failures to act, may also make the actor a 
vagrant. Roaming, wandering, or loitering, usually by any person 
but sometimes only by members of a particular class, constitute 
vagrancy in virtually all of the states which define the word in 
their statutes.2° It is frequently provided that such conduct is 
vagrancy only when the actor has no visible or lawful purpose in 
so acting, can give no satisfactory account of his presence, or 
is wandering at “late or unusual hours.” *° 

Begging, or being a beggar, at least where one is able to work, 
is vagrancy in thirty-one states; °° lodging or sleeping outdoors or 
in buildings other than residences without the permission of the 
owner or without being able to give a good account of oneself is 
punishable in eighteen.** Failing to support one’s family is con- 
duct constituting vagrancy in ten states, mostly southern.*” Acts 
relating to prostitution are also common grounds for a vagrancy 
charge.** 


III. THe UNIQUE FEATURES OF CRIMES OF CONDITION 


Having examined briefly the historical background and the 
scope of vagrancy as a crime, attention can now be directed to 


known thieves. Arizona, Montana, Nevada, and Oregon punish associates of known 
thieves who wander about the streets at night. 

28 Of those states which define vagrancy in their statutes, only Arkansas and 
Wyoming appear not to punish this type of conduct. 

29 F.g., California. 

30 They are: Alabama, Arizona, California, Colorado, Florida, Georgia, Idaho, 
Illinois, Indiana, Iowa, Louisiana, Massachusetts, Mississippi, Montana, Nebraska, 
Nevada, New Mexico, New York, North Dakota, Oklahoma, Oregon, Pennsylvania, 
South Carolina, South Dakota, Texas, Utah, Vermont, Virginia, Washington, Wis- 
consin. A similar provision exists in the District of Columbia. Minnesota includes 
only those beggars who feign physical disability. 

31 They are: California, Idaho, Illinois, Iowa, Louisiana, Maryland, Massachu- 
setts, Montana, Nebraska, Nevada, New Mexico, New York, North Dakota, Ore- 
gon, Utah, Vermont, Washington, Wisconsin. The same rule prevails in the District 
of Columbia. 

82 The states where non-support alone is vagrancy are Alabama, Florida, 
Georgia, Kentucky, Missouri, New Mexico, North Dakota, ne South 
Dakota, and Virginia. 

33 Such acts as soliciting, loitering about places of prostitution, and living off 
the earnings of a prostitute are sometimes made vagrancy. Similarly such persons as 
procurers and inmates of houses of prostitution may be punished as vagrants. 
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the respects in which crimes defined in terms of being differ from 
those defined in terms of action so as to justify special study as 
~ “crimes of personal condition.” For clarification such differences 
will be divided into three categories — procedural, evidential, and 
substantive. Constitutional problems, except those which arise 
wit'*n the first two classifications, will be considered separately. 


A. Procedural Differences 


We find at the very outset an important variation from usual 
procedure with regard to arrest. With few exceptions, the stat- 
utes provide that the vagrant is committing a misdemeanor. Thus 
he can be arrested without a warrant only if the crime is com- 
mitted in the presence of the person arresting, and at common 
law such arrests would be proper only if the misdemeanor was a 
breach of the peace.** Logically, if the condition of being a va- 
grant is a crime, any person having such a condition is “commit- 
ting” a misdemeanor at all times and places and hence is com- 
mitting it within the presence of any arresting person even though 
the conduct that gives rise to the condition occurred in the past. 
Exactly this conclusion has been reached by the Supreme Court 
of California. In People v. Craig the arresting officer testified 
that, upon being notified that the defendant had committed an 
assault, he said: ‘Well, the only thing we can do — we didn’t see 
it — we will go and vag them.” *° In sustaining the validity of the 
resulting arrest, the court admitted that the only justification for 
it was that the defendant had committed vagrancy in the presence 
of the arresting officers. On this matter the court said: 


Vagrancy differs from most offenses in the fact that it is chronic rather 
than acute; that it continues after it is complete, and thereby subjects 
the offender to arrest at any time before he reforms.*® 


In the Craig case the arresting officer was able to testify that 
he was personally cognizant of past facts constituting the defend- 
ant a vagrant. But this would not sustain the validity of a later 
arrest except on the theory that the condition of vagrancy is the 
offense and that this offense is being committed at the time of 

84 Arrest without a warrant for a misdemeanor committed in the presence of the 
arresting officer is authorized by statute in 38 states. OrFIELD, CRIMINAL PROCEDURE 
FROM ARREST TO APPEAL 19 (1947). 


$5 152 Cal. 42, 47, 91 Pac. 997, 1900 (1907). 
88 Thid. 
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arrest. In no other state is this view supported by a square hold- 
ing, and the dicta on the matter reveal a division of opinion.*” 
The problem of arrest without a warrant on a charge of va- 
grancy is specifically covered by statute in some states. Four 
states specifically authorize such arrests; ** three have statutes 
charging peace officers with the duty of arresting any vagrant 
they may find, without stating whether a warrant is necessary; *° 
and three require a warrant for vagrancy arrests.*° Similar diver- 
sity exists with respect to other crimes of personal condition. 
The fact that a crime is one of personal condition has an impact 
on problems of venue and jurisdiction. If the crime is one of con- 
dition it accompanies the person. Thus a charge of vagrancy 
could properly be brought in any court having jurisdiction over the 
place of arrest, even though the acts evidencing the condition took 
place elsewhere. On the basis of this reasoning a California de- 
cision upheld a conviction for vagrancy in the Los Angeles Muni- 
cipal Court even though the acts involved in the crime occurred 
outside the city.*1 The problem of admitting evidence of acts in 
counties and states other than that in which the personal condition 
is alleged to have existed has been similarly treated by the courts.*” 
Joinder of defendants affords yet another illustration of pro- 
cedural variation resulting from the fact that vagrancy is a crime 
of condition. District of Columbia v. Hunt * involved the convic- 
tion of three women as vagrants because each was allegedly em- 
ployed in the same house of ill-fame. A statute authorized joinder 
if the defendants were charged with participating in the same 
series of acts or transactions constituting the offense. Over the 
objection of one defendant the cases were consolidated for trial. 
The Court of Appeals held the consolidation erroneous, saying: 


37 See Crowley v. Rummel, 22 Ariz. 179, 195 Pac. 986 (1921) ; Muscoe v. Com- 
monwealth, 86 Va. 443, 10 S.E. 534 (1890). But see In re Way, 41 Mich. 299 
(1879) ; Gainer v. State, 2 Ga. App. 126, 58 S.E. 295 (1907). 

88 Mass. ANN. Laws c. 272, § 67 (1933); N.M. Strat. ANN. § 41-4802 (1941); 
R.I. Gen. Laws c. 610, § 39 (1938); WasH. Rev. Cope § 9.87.030 (1951). 

38 Towa Cope ANN. § 746.6 (1950); Kan. Gen. Stat. § 21-2410 (1949); N.Y. 
Cope Cri. Proc. § 894. 

40 Tex. Pen. Cope ANN. art. 609 (1952); Va. CopE § 63-339 (1950); Wyo. 
Comp. Stat. ANN. § 9-833 (1945). 

41 People v. Lund, 137 Cal. App. 781, 27 P.2zd 958 (1933). 

42 Flandell v. State, 30 Ala. App. 238, 4 So.2d 264 (1941) ; Commonwealth v. 
Hopkins, 2 Dana 418 (Ky. 1834); McNeilly v. State, 119 N.J.L. 237, 195 Atl. 725 
(1937). 

43 163 F.2d 833 (D.C. Cir. 1947). 
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. . . the statute denounces and makes punishable being in a condition 
of vagrancy rather than, as contended by the [Government], the par- 
ticulars of conduct enumerated in the statute as evidencing or character- 
izing such condition. . . . A condition personal to a given individual is 
not the same as a condition personal to another even though each such 
condition is evidenced by particulars of conduct described in the same 
words. The conditions are merely similar.** 


Whether an alleged vagrant is entitled to trial by jury is a pro- 
cedural problem which raises constitutional questions. Though 
the constitutions of every state protect the right to trial by jury 
in criminal cases, a majority of the states which have passed upon 
the question have held that these provisions do not apply to va- 
grancy prosecutions,*® and a similar rule prevails in the federal 
courts.*® This result is justified by an argument that before the 
adoption of the various constitutions vagrants did not have a right 
to a jury trial and that the constitutional guarantees apply only to 
the right as it existed when the constitutions were adopted.*” But 
the fact that vagrancy was originally a “petty” offense not tried 
to a jury *® should not obscure the fact that in some states today 
vagrants can be sentenced to prison terms of a year or more. New 
York, however, held that no jury trial had to be given even after 
the punishment for vagrancy was increased to three years in a 
corrective institution or one year in prison.*? In Kansas, on the 
other hand, the highest state court has held that when the legisla- 
ture imposes as severe a penalty as a year’s imprisonment a right 
to trial by jury, though not present at common law, does arise.” 


44 Td. at 835-36. 

45 Fg. State v. Glenn, 54 Md. 572 (1880); People v. Phillips, 1 Park. Cr. 95 
(N.Y. 1847); Byers v. Commonwealth, 42 Pa. 89 (1862). 

46 Rogers v. District of Columbia, 31 A.2d 649 (D.C. Munic. Ct. 1943). 

47 See Byers v. Commonwealth, 42 Pa. 89, 96 (1862). 

48 See Frankfurter and Corcoran, Petty Federal Offenses and the Constitutional 
Guaranty of Trial by Jury, 39 Harv. L. Rev. 917 (1926); 35 Micu. L. Rev. 
1377 (1937). 

49 People v. Harding, 115 Misc. 298, 189 N.Y. Supp. 657 (County Ct. 1921). 
To avoid the impact of a statute requiring jury trials in all criminal cases, the 
court held that vagrancy was only a “quasi-crime.” It has been held, however, 
that vagrancy is a crime within the meaning of a statute providing for confinement 
in mental institutions of those convicted of a criminal offense. People ex rel. 
Stolofsky v. Superintendent, 259 N.Y. 115, 181 N.E. 68 (1932). 

5° Im re Clancy, 112 Kan. 247, 210 Pac. 487 (1922). Cf. Ex parte Johnson, 13 
Okla. Crim. App. 30, 161 Pac. 1097 (1917). 
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B, Evidential Differences 


Where a statute provides that one who engages in certain con- 
duct shall be deemed a vagrant, proof of that conduct should be 
required, but where the statute makes vagrants those who possess 
certain characteristics, proof that the defendant has the reputa- 
tion of having those characteristics may be held sufficient to sup- 
port conviction.’ In fact, however, the number of vagrancy cases 
upholding the use of testimony as to the reputation of the de- 
fendant is not very large. The Ohio Court of Appeals, in affirm- 
ing the conviction under a city ordinance of one alleged to be a 
known gambler, said: “A successful prosecution for this offense 
does not depend upon proof of particular acts of gambling. The 
offense is proven if it is shown to the court beyond a reasonable 
doubt . . . that such is his general reputation in the commu- 
nity.” °* In Maryland use of such evidence in a prosecution for 
being a common thief was sustained, but there the applicable stat- 
ute specifically allowed it.** 

There are, on the other hand, several cases which hold that evi- 
dence about the reputation of the accused is inadmissible.** This 
conclusion is bottomed on reasoning that proof of particular facts 
is necessary to evidence a personal condition or upon that reason 
plus the rule that evidence of reputation is hearsay.” 

There is also much doubt as to the constitutionality of proving 
any essential element of a crime by reputation evidence. A Rhode 
Island decision held unconstitutional a statute punishing those 
who kept houses “in which it is reputed that intoxicating liquors 
are kept for sale.” The court said that reputation was not proof 
of fact and that acceptance of “the principle that a person can be 
punished for what other people say about him is to render all the 
constitutional safeguards of life, liberty, and property unavailing 


51 While reputation evidence probably could not be used where the statute 
provided that all prostitutes who solicit are vagrants, proof of reputation might 
be received in a prosecution for being a common prostitute. 

52 Hirsch v. Cincinnati, 29 Ohio C.D. 613 (Ct. App. 1915). See also Coakley 
v. Cincinnati, 22 Ohio C.D. 708 (Cir. Ct. 1910); Burns v. Columbus, 13 Ohio N.P. 
(N.s.) 508 (C.P. 1912). 

53 World v. State, so Md. 49 (1878). But cf. People v. Belcastro, 356 Ill. 144, 
190 N.E. 301 (1934). 

54 Fg, People v. Klein, 292 Ill. 420, 127 N.E. 72 (1920); State v. Stone, 96 
Minn. 482, 105 N.W. 187 (1905). 

55 Arnold v. State, 28 Tex. Crim. App. 480, 13 S.W. 774 (1890); Mitchell v. 
State, 9 Okla. Crim. App. 172, 130 Pac. 1175 (1913). 
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for his protection .. . .” °° Similarly, a 1931 amendment to the 
Michigan Disorderly Persons Act which provided that reputation 
of being engaged in an illegal occupation should be prima facie 
evidence of being so engaged was held an unconstitutional in- 
fringement of the right to due process of law and contrary to the 
presumption of innocence which protects one accused of a crime. 
It was also suggested that it deprived the accused of the right to 
trial by jury.*” 

There are, however, a number of cases permitting the use of 
testimony as to the reputation of the accused’s associates. In 
Washington this practice has been justified on the ground that a 
woman who associates with a man of disreputable character is 
herself a dissolute person and so a vagrant.°® There are several 
Alabama cases which allow the introduction of such evidence 
though they hold that alone it will not justify a conviction.®® In 
one such case the court said that in this class of cases the law 
recognized the adage “birds of a feather flock together.” ©° In 
Virginia a statute providing that one who associates for an unlaw- 
ful purpose with reputed criminals is a vagrant was upheld against 
constitutional attack, and such a statute of course requires the 
introduction of reputation evidence.®! While such statutes may in 
some cases help prevent crime, the dangers which they create are 
manifest. 

In vagrancy trials it is usually necessary to present evidence of 
prior acts, in most cases a series of such acts, to show that the 
accused has the personal condition he is charged with having. 
Thus, while in most prosecutions introduction of evidence tending 
to prove acts other than those charged is sharply restricted, the 
nature of crimes of personal condition compels the adoption of 
a liberal standard of admissibility. 

Though evidence as to some past acts is thus essential, there is 
some question whether present condition may be proved by evi- 
dence of acts prosecution for which would be barred by the run- 
ning of the statute of limitations. Since the condition and not the 
acts constitute the crime, logically the date of the acts should 
make no difference. There is, however, no clear-cut judicial solu- 

56 State v. Kartz, 13 R.I. 528, 531 (1881). 

57 People v. Licavoli, 264 Mich. 643, 250 N.W. 520 (1933). 

58 State v. Harlowe, 174 Wash. 227, 24 P.2d 601 (1933). 

5° F.g., Snitzer v. State, 29 Ala. App. 597, 199 So. 745 (1940). 


6° Brannon v. State, 16 Ala. App. 259, 76 So. 991 (1917). 
®1 See Morgan v. Commonwealth, 168 Va. 731, 191 S.E. 791 (1937). 
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tion of this problem. In New York the rule appears to be that 
at least where the act which constitutes one a disorderly person 
is that of abandoning his family, prosecution may be barred by 
the statute of limitations.** In Arkansas, on the other hand, it 
was held proper to convict a man of being a common gambler, and 
thus a vagrant, although some of the acts of gambling shown could 
not have been the basis of a gambling prosecution because the 
statute had already run. 


C. Substantive Differences 


In addition to the procedural and evidential matters discussed, 
crimes of personal condition differ from crimes of action in certain 
respects which relate to the very nature of the offense. One of 
these differences has to do with the number of acts which must 
be proved to establish the offense. In a crime defined in terms of 
acting, the commission of the prohibited act on a single occasion 
ordinarily constitutes the crime. But is the commission of a single 
act sufficient to cause a prohibited condition to attach to the actor? 
The answer to this must depend on the nature of the condition in 
question. If the statute provides that one who does a single act 
becomes a vagrant, plainly proof of the act establishes the crime 
of vagrancy. But where the conditions which make a person a 
vagrant or a disorderly person are defined in terms of being, real 
problems as to the number of acts necessary to evidence the con- 
dition arise. In general, the courts have not specified the number 
of acts required before a particular condition attaches but have 
made the question turn on the nature of the inference to be drawn 
from the conduct proved. Thus, while in some cases single specific 
acts have been held sufficient to prove a condition which would 
normally arise only from a course of conduct,®* several acts are 
normally required to support convictions for being a common 
thief, common drunkard, or common prostitute.© 

Because vagrancy is a crime of being rather than of acting, it 

®2 People v. Aulbach, 168 Misc. 234, 6 N.Y.S.2d 249 (Rochester City Ct. 1938). 

®3 Cannon v. State, 114 Ark. 263, 169 S.W. 812 (1914). This is perhaps analo- 
gous to the use of evidence of prior acts, prosecution for which is barred by a statute 
of limitations, to prove motive, intent, or state of mind. See United States v. 
Anzalone, too F. Supp. 987, 989 n.6 (W.D. Pa. 1951). 

64 People v. Babb, 103 Cal. App.2d 326, 330, 229 P.2d 843, 846 (1951); People 
v. Scott, 113 Cal. App. 778, 784, 296 Pac. 601, 603 (1931); Commonwealth v. 
Tomasselli, 257 Mass. 479, 154 N.E. 95 (1926). 


85 Cox v. State, 84 Tex. Crim. App. 49, 205 S.W. 131 (1918) ; Springer v. State, 
16 Tex. Crim. App. 591 (1884). 
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appears logically impossible to convict an individual on more than 
one count of vagrancy. The recent California case of People v. 
Allington so holds. Defendant was indicated for vagrancy in two 
counts, one based on being a “peeping Tom,” the other on being 
a lewd person. Proof of several acts was made, defendant was 
convicted on both counts, and he was given separate sentences 
on each. On appeal the judgment was modified to read that the 
defendant was guilty of being a vagrant and the second punish- 
ment was stricken. The court pointed out that the California 
vagrancy act did not create twelve or more separate crimes but 
only specified twelve or more means by which one offense could 
be committed: 


That which has been done is not to declare that it is unlawful to get 
drunk, or to prostitute oneself, or to peep in another’s building, nor have 
these acts been declared to be misdemeanors. The punishment provided 
by section 647 is not for doing, but for being; for being a vagrant.®* 


Perhaps the most unique feature of a crime of personal condi- 
tion is the effect which a reformation in character has on liability 
for prosecution. With crimes of action a change of heart or a 
change in manner of living does not bar prosecution though such 
events may be taken into consideration in determining the sever- 
ity of the punishment to be accorded. But with a vagrant, though 
he may be punished at any time while the condition continues 
even though the acts which evidence it occurred in the past, he 
cannot be convicted of vagrancy if he ceases to have the condi- 
tion.®® The condition may cease when criminal conduct ceases or 
even when repentance occurs.®® Thus reformation may bar prose- 
cutions for vagrancy and other crimes of personal condition even 
though the statute of limitations has not run since the reforma- 
tion. The cases developing this concept began with a Texas deci- 
sion compelling the issuance to the Salvation Army of a permit 
to enable it to build a home for fallen women, despite the exist- 
ence of an ordinance forbidding the erection of a building for 
the care of vagrants. The court reasoned that if a fallen woman 


°° 103 Cal. App.2d g11, 229 P.zd 495 (1951), 39 Catir. L. REv. 579, 6 MiAmr 
L.Q. 123. 

87 Td, at 919, 229 P.2d at soo. 

°° E.g., Powell v. State, 103 Tex. Crim. App. 1, 279 S.W. 445 (1926); Titus v. 
State, 97 Tex. Crim. App. 444, 261 S.W. 1029 (1924). 

°° Levy v. State, 84 Tex. Crim. App. 493, 208 S.W. 667 (1919); City of San 
Antonio v. Salvation Army, 127 S.W. 860 (Tex. Civ. App. 1910). 


1953] CRIMES OF PERSONAL CONDITION 1217 


entered such a home she would cease to be a vagrant.”? Subse- 
quent Texas cases squarely support the doctrine of reform as a 
bar to conviction,” and there are supporting dicta in several other 
states.” 


IV. PRESENT USES oF VAGRANCY AND RELATED CRIMES 


Up to this point attention has been focused on the nature of the 
crime of vagrancy and other crimes of personal condition and the 
respects in which they differ from crimes of action. Such differ- 
ences are not only interesting in themselves but also have an im- 
portant bearing on the way in which these crimes are used by 
present-day law enforcement agencies. 

Though vagrancy statutes no longer have the aim of forcing the 
idle to work or reducing the cost of poor relief, they very definitely 
do retain their historic purpose as a method of preventing crime. 
While Anglo-American criminal law is traditionally not concerned 
with the potential criminal as such,” vagrancy legislation has from 
the beginning been an exception to this general rule. Modern 
courts and legislatures are frank in their recognition that va- 
grancy statutes are aimed at the potential criminal.“* Thus, it has 
been said: 


The principle exemplified in... vagrancy statutes presupposes a 
criminal status, not due to the perpetration of a specific offense, presently 
or in the past, but rather by reason of an intent, sufficiently manifested 
by overt acts, to commit offenses in futuro... .”? 7 


Serious challenges on constitutional grounds have been made to 
this authorization of punishment because of the possibility of 
criminal conduct, but thus far the courts have approved rather 
than condemned it. The New Jersey Court of Appeals stated: 
“To challenge the power of the state to prevent the commission 
of . . . crimes by legislation of this character, is to challenge its 
power to denounce and punish the crime itself.” *® 


7° City of San Antonio v. Salvation Army, supra note 69. 

71 See note 68 supra. 

72 See, e.g., People v. Craig, 152 Cal. 42, 47, 91 Pac. 997, 1000 (1907); People v. 
Lund, 137 Cal. App. 781, 783, 27 P.zd 958 (1933). 

73 See WarTE, CRIMINAL Law In ACTION 11-17 (1934). 

74 E.g., Ex parte Karnstrom, 297 Mo. 384, 394, 249 S.W. 598, 597 (1923); 
State v. Grenz, 26 Wash.2d 764, 771, 175 P.2d 633, 637 (1946). 

7 State v. Gaynor, 119 N.J.L. 582, 587, 197 Atl. 360, 363 (1938). 

76 Levine v. State, 110 N.J.L. 467, 470-71, 166 Atl. 300, 302 (1933). 


1218 HARVARD LAW REVIEW [Vol. 66 


One aspect of the crime-preventive use of vagrancy statutes 
is simply to harass reputed criminals and drive them out of town.” 
This is usually done only on rare occasions, but it may be a 
regular practice in some localities."* The police may also use 
vagrancy arrests to detain temporarily some class of criminals 
during a convention, an election, or other special occasion.” 

A facet of the use of vagrancy statutes in crime prevention 
which deserves special attention is the possibility which they af- 
ford for arrest on suspicion.®® An individual suspected of another 
crime may be arrested on a charge of vagrancy so that the police 
will have the opportunity of investigating further or of securing 
a voluntary or coerced confession.*? Or, when a crime has been 
committed and there are no suspects, the police may “round up” 
all known criminals in the area, arresting and detaining them on 
vagrancy charges. This affords an opportunity for fingerprint 
check, possible identification by witnesses, and interrogation.® 
Moreover, since it is often possible to arrest for vagrancy without 
a warrant, persons who are to be charged with other crimes later 
are often first arrested on this ground. In addition, it has been 
held that a search incident to an arrest for vagrancy without a 
warrant is lawful, even though the evidence seized is used in the 
prosecution of another crime and the vagrancy charge is not 
pressed.** If, however, the legality of the vagrancy arrest is chal- 
lenged, evidence of the accused’s past misconduct may be intro- 
duced to prove him a vagrant. 

Vagrancy is also used in lieu of another criminal charge where 
punishment and not prevention is the aim of the police. Since 
much conduct which is vagrancy is also made criminal by other 
statutes, law enforcement officials frequently have the choice of 
prosecuting for certain conduct as a specific offense or prosecut- 
ing for vagrancy and using the conduct as evidence.** Because 


™ Hall, The Law of Arrest in Relation to Contemporary Social Problems, 3 
U. or Cut. L. REv. 345, 369 (1936). 

78 See speech of Mayor LaGuardia quoted in MicHAEL AND WECHSLER, CRIM- 
INAL Law AND Its ADMINISTRATION 1016 n.7 (1940); Grossman, Who Is a Vagrant 
in California?, 23 Cattr. L. REv. 506 (1935). 

78 See N.Y. Times, Oct. 27, 1950, p. 1, col. 1. 

8° Note, Use of Vagrancy-Type Laws For Arrest and Detention of Suspicious 
Persons, 59 YALE L.J. 1351 (1950). 

81 Hall, op. cit. supra note 77, at 370. 

82 PERKINS, ELEMENTS OF PoLice SCIENCE 297 (1942); Hall, op. cit. supra note 
77, at 366-70. 

83 Gray v. State, 243 Wis. 57, 9 N.W.2d 68 (1943). 

84'See People v. Gustin, 57 Mich. 407 (1885). 
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of the many variations from usual criminal procedure peculiar to 
crimes of personal condition, it is frequently much easier to ob- 
tain conviction of those offenses.*> In some jurisdictions vagrancy 
prosecutions almost wholly supplant prosecutions for certain 
types of crimes, usually prostitution and related sex offenses.*® 
Vagrancy prosecutions may also be popular because less severe 
sentences can normally be imposed on such charges. Because of 
this, law enforcement officials may be able to reserve the more 
serious charges for flagrant offenders, or waive the serious charge 
on a plea of guilty of vagrancy.® 

Vagrancy is also occasionally used as a catch-all to permit 
prosecution of those whose conduct or opinions the police deem 
generally undesirable although it is not otherwise criminal. In the 
Philippines recently a traffic ticket fixer was prosecuted as a 
vagrant.®* In the thirties it was alleged that vagrancy arrests were 
used as a method of breaking strikes.*® In one New Jersey case 
the defendant alleged that his arrest and conviction as a disorderly 
person for making a speech occurred because he was a political 
opponent of the mayor of the town in which the arrest took place.” 
It has also been charged that the police initiate vagrancy prosecu- 
tions when they fear that the bringing of more serious charges will 
reveal their own inefficiency or corruption.*’ Though law en- 
forcement officers can abuse their powers with respect to almost 
any crime, the breadth and vagueness of the crime of vagrancy 
render it peculiarly susceptible to misuse. 


V. CONSTITUTIONAL PROBLEMS 


Since there are important differences between crimes of condi- 
tion and crimes of action, and since some of these differences may 
be regarded as infringements of the safeguards normally pro- 
vided for those accused of crimes, peculiar constitutional prob- 


®5See Arnold, Law Enforcement —An Attempt at Social Dissection, 42 Yate 
L.J. 1, 9 (1932). 

86 See WATERMAN, PROSTITUTION AND Its REPRESSION IN NEW York Ciry 55 
(1932). See also Ames, A Reply to ‘Who Is a Vagrant in California?’, 23 CaLre. 
L. Rev. 616, 619 n.18 (1935). 

87 See WATERMAN, OP. cit. supra note 86, at 16; Hatt, Tuerr, LAw AND SocIETY 
112-18 (1935). 

88 People v. Azanza, noted in 27 Puiw. L.J. 120 (1952). 

89 See N.Y. Times, July 23, 1934, p. 2, col. 1, for a report on the use of vagrancy 
prosecution to halt Communist agitation in San Francisco. 

8° State v. Burkitt, 120 N.J.L. 393, 200 Atl. roos (Sup. Ct. 1938). 

91 See 26 Int. L. Rev. 45, 46 (1931). 
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lems have arisen in connection with crimes of this sort. Most often 
vagrancy and similar statutes have been attacked as excessively 
restrictive of personal liberty or as unconstitutionally vague. 

The infringement of liberty charge most often relates to those 
clauses of the statutes pertaining to loitering, roaming without 
reason, idleness, and association with known or reputed criminals. 
Generally, however, the courts have upheld these provisions.” 
California, for example, has sustained prohibitions not only on 
roaming from place to place without lawful business but also 
on loitering about schools attended by children. In deciding the 
latter issue the court maintained that “Innocent acts may be pro- 
hibited by statutes enacted under the police power where neces- 
sary to protect the public peace, safety and welfare.” ** When a 
statute forbidding roaming from place to place was attacked as 
unfairly discriminating between the wandering idle and the local 
idle, one court has suggested that the distinction could be justified 
on the ground that the latter could be more easily apprehended 
when suspected of crime.® Recently, however, four justices of 
the Washington Supreme Court dissented when that state’s statute 
prohibiting idle wandering was upheld, and so it would appear 
that the constitutionality of this traditional sort of vagrancy 
statute may not be entirely settled. 

A more favorable judicial reception has been given to attacks 
on those clauses of vagrancy statutes which prohibit mere idle- 
ness. A West Virginia statute which provided that during World 
War I able males between sixteen and sixty, except students, who 
failed to work regularly would be deemed vagrants, was held un- 
constitutional as an unreasonable restraint on personal liberty.” 
Dicta from other states support this result,°® but where, as is 
usually the case, the statutes forbid idleness only if coupled with 
loitering, non-support, or other conduct, the statutes are upheld.” 


2 Fg., State v. Starr, 57 Ariz. 270, 113 P.2d 356 (1941) ; New Orleans v. Postek, 
180 La. 1047, 158 So. 553 (1934). 

°3 Matter of Cutler, 1 Cal. App.2d 273, 36 P.2d 441 (1934); Phillips v. Municipal 
Court, 24 Cal. App.2d 453, 75 P.2d 548 (1938). 

®4 Phillips v. Municipal Court, supra note 93, at 456, 75 P.2d at 549. 

95 See Ex parte Karnstrom, 297 Mo. 384, 249 S.W. 595 (1923). 

®6 State v. Grenz, 26 Wash.2d 764, 771, 175 P.2d 633, 638 (1946). 

°7 Ex parte Hudgins, 86 W. Va. 526, 103 S.E. 327 (1920). 

28 See Matter of McCue, 6 Cal. App. 481, 482, 96 Pac. 110, 111 (1908). 

9° In re Clancy, 112 Kan. 247, 210 Pac. 487 (1922); Ex parte Branch, 234 Mo. 
466, 137 S.W. 886 (1911); Ex parte Strittmatter, 58 Tex. Crim. App. 156, 124 S.W. 
906 (1910). 
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Also susceptible to constitutional attack has been legislation 
providing that those who associate with known or reputed crim- 
inals are vagrants or disorderly persons. Two early Missouri de- 
cisions held unconstitutional that portion of a municipal ordinance 
which provided that anyone who knowingly associated with per- 
sons having the reputation of being thieves, gamblers, prostitutes, 
and so forth, for the purpose or with the intent of conspiring to 
commit any offense, was a vagrant.?” In one the court asserted: 
“We deny the power of any legislative body in this country to 
choose for our citizens [who] their associates shall be.” 1% 
In some states, on the other hand, the courts have found no objec- 
tion to statutes forbidding association with certain persons.!°? 

Challenges to statutes creating crimes of personal condition 
are often predicated upon the ground that they are so vague 
that a defendant cannot know what the accusation against him 
is..°? Though the very concept of crimes of condition involves 
uncertainty about when the condition attaches and when it ceases 
to exist, those attacks for vagueness which have been successful 
have hit at particular statutory language and not at the entire 
concept of crimes of personal condition. Moreover, attacks on 
language which to the layman seems exceedingly general have not 
ordinarily been successful. In the majority of cases the criticized 
word or phrase is said to have a well recognized or common mean- 
ing.*°* On this basis the California statute punishing any “idle 
or lewd or dissolute person” was upheld. The court commented: 


To say that the legislature must specify the many evil and corrupt 
practices which might constitute one a lewd or dissolute person would 


10° Ex parte Smith, 135 Mo. 223, 36 S.W. 628 (1896); St. Louis v. Roche, 128 
Mo. 541, 31 S.W. 915 (1895); accord, Watertown v. Christnacht, 39 S.D. 390, 164 
N.W. 62 (1917). | 

101 Ex parte Smith, supra note 100, at 227, 36 S.W. at 629. 

102 Mater of McCue, 6 Cal. App. 481, 96 Pac. 110 (1908) ; State v. McCormick, 
142 La. 580, 77 So. 288 (1917) ; Morgan v. Comonwealth, 168 Va. 731, 191 S.E. 791 
(1937). 

103 See, €.g., Edelman v. California, 344 U.S. 357, 362 ef seg. (1953) (Black, J., 
dissenting). 

70* Phillips v. Municipal Court, 24 Cal. App.2d 453, 75 P.2d 548 (1938) (loiter) ; 
Ex parte Hayden, 12 Cal. App. 145, 106 Pac. 893 (1909) (confidence operator) ; 
State v. Harlowe, 174 Wash. 227, 24 P.2d 601 (1933) (lewd, disorderly, and 
dissolute). Cf. State v. Starr, 57 Ariz. 270, 275, 113 P.2d 356, 358 (1941) (loiter) 
where the court stated: 


If it be suggested that a person could not know when he is violating the law, the 
answer is that anyone should know if he had any business on the school grounds 
or thereabouts. 
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often render the enforcement of a police regulation in connection there- 
with impossible, and this without considering the indelicacy and im- 
propriety of expression which would often be necessary.1°5 


It should be noted that most of the decisions sustaining the 
constitutionality of vagrancy and disorderly persons statutes were 
handed down before the decision of the Supreme Court in Lan- 
zetta v. New Jersey’ holding that state’s Gangster Act uncon- 
stitutional on grounds of vagueness. That opinion certainly casts 
doubt upon the validity of many of these statutes, for perhaps the 
majority of them are framed in language as general as that of the 
New Jersey act held repugnant to the Due Process Clause. More- 
over, the recent Edelman dissent indicates that at least two Jus- 
tices view the much-litigated California statute as too indefinite.’ 

Since the statutory definition of many crimes of personal con- 
dition so often includes conduct which is an offense under a 
separate statute, troublesome problems of double jeopardy may 
arise. The law is clear that one act can constitute two or more 
crimes and that there can be separate conviction and punishment 
for each offense.’°® Double jeopardy bars only successive prose- 
cutions for the same offense, and the courts have generally held 
that one may be punished for the acts which evidence a condition 
and then for the condition itself without a violation of the de- 
fendant’s constitutional rights. One court has attempted to 
defend this result thus: 


The defendant’s contention is that the section makes him renewedly 
liable to conviction and punishment for offences which he had previously 
been convicted and punished for. Clearly this is not so. His previous 
offences were offences of being intoxicated. . . . The offence of which 
he is now accused is that of being a common drunkard. The difference 
is this: his previous offences were separate acts of intoxication, whereas 
the offence of which he is now accused consists in his having a character 
attached to him . . . in consequence of having been convicted of his 


105 Matter of McCue, 6 Cal. App. 481, 482, 96 Pac. 110 (1908). 

708 306 U.S. 451 (1939). 

+07 “Tt would seem a matter of supererogation to argue that the provision of this 
vagrancy statute on its face and as enforced against petitioner is too vague to meet 
the safeguarding standards of due process of law in this country.” Edelman v. 
California, 344 U.S. 357, 366 (1953) (Black, J., dissenting). 


108 See Horack, The Multiple Consequences of a Single Criminal Act, 21 Munn. 
L. Rev. 805 (1937); Note, 45 Harv. L. Rev. 535 (1932). 
19° Commonwealth v. Ellis, 207 Mass. 572, 93 N.E. 823 (1911). 
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previous offences, namely, the character of a common drunkard, for 
which he is punishable . . . .¥4° 


The fact that the crimes under consideration are crimes of 
personal condition rather than crimes of action has an additional 
implication from the standpoint of double jeopardy, an implica- 
tion far more serious than separate punishment for separate of- 
fenses resulting from one act. It is theoretically possible to pun- 
ish a person repeatedly for a crime of condition even though no 
new evidence is presented. It could be argued that if the condi- 
tion continues the crime continues, and that the absence of new 
evidence is no bar to further punishment. While there are no 
cases supporting such a result, it could seemingly be prevented 
only by a presumption that punishment, like reformation, causes 
the criminal condition to terminate.’ 

The application of the ex post facto clauses found in most con- 
stitutions has apparently been raised only once in connection 
with legislation creating a crime of personal condition. In the 
Alabama case of Crawley v. State 1” it was held that a conviction 
of vagrancy, based on a charge that defendant abandoned his 
family in January, 1903, could not be sustained under a statute 
passed in September, 1903, making such conduct vagrancy. The 
court held that this particular specification of vagrancy being 
based on a specified act was not a continuing offense, but it indi- 
cated that in the case of a crime regarded by the court as truly 
continuing, conviction based solely upon evidence of acts occurring 
before the passage of the statute would be upheld. 


VI. EVALUATION 


After examination of the uses made by law-enforcement officers 
of crimes of personal condition and the extent to which such uses 
are facilitated or made possible by the unique features of such 
crimes, there should be a critical consideration of the role which 


119 State v. Flynn, 16 R.I. ro, 11 Atl. 170, 171 (1887). 

111 The possibility of repeated punishment has on occasion been seriously urged. 
See TIEDEMAN, STATE AND FEDERAL CONTROL OF PERSONS AND PROPERTY 153 (1900) ; 
Commonwealth v. Ellis, 207 Mass. 572, 573, 93 N.E. 823 (1911). Cf. N.Y. Cope 
Crim. Proc. §§ 510 et seq., providing that a person twice convicted of a felony 
may be judged an habitual criminal, subject to search and examination of his person 
or premises by any officer at any time and to arrest and conviction as a disorderly 
person if found “under circumstances giving reasonable eroune. to believe that 
he is intending or waiting the opportunity to commit some crime.’ 

112 146 Ala. 145, 41 So. 175 (1906). 
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offenses of this sort play in our system of criminal law. Many of 
the doubtful uses to which vagrancy and related crimes are put 
by the police are either sanctioned by the courts or made possible 
by the high cost and long delays involved in appeal.*** Improve- 
ments, therefore, must probably come through changes in the 
vagrancy statutes themselves. 

While no one can quarrel with the crime-preventive aim of 
most of the legislation creating crimes of personal condition, the 
effectiveness of the statutes in carrying out this purpose may be 
questioned. Even accepting the debatable proposition that isola- 
tion of a probable wrongdoer is a desirable method of preventing 
crime,*** serious problems remain. It is not clear that those per- 
sons subject to arrest on vagrancy charges are necessarily or even 
probably prospective criminals.° Present or somewhat broad- 
ened statutes covering the possession of the tools of crime and 
attempts in general should take care of the man apprehended 
while unquestionably preparing for crime. Those whose conduct 
is merely suspicious, those who have previous criminal records and 
are arrested for purposes of harassment, and those who are de- 
tained during a convention or election may not be those who are in 
fact likely to commit serious crimes. Moreover, the breadth of the 
vagrancy statutes is such that the police are almost inevitably 
driven to an arbitrary selection of the persons to be prosecuted. 
There may be ways of singling out potential criminals and it may 
be wise on occasion to confine such persons, but this should be done 
only on the basis of a carefully drawn legislative enactment and not 
on the basis of police intuition. 

It should also be noted that arrest for vagrancy leads to only 
temporary confinement. Many arrests are made with no inten- 
tion of bringing the cases to trial, and even where conviction is 
finally secured sentences seldom exceed six months. Moreover, 
“professional”, criminals, at whom preventive measures should 
primarily be aimed, frequently have the resources to post bonds 
and retain lawyers. They can thus avoid detention before trial 


113 Note, 59 YALE L.J. 1351, 1357 n.21 (1950). 
414 Compare the views of the courts, p. 1217 supra, with that of Mr. Justice 
Jackson set forth in Williamson v. United States, 184 F.2d 280, 282 (2d Cir. 1980): 


Imprisonment to protect society from predicted but unconsummated offenses is so 
unprecedented in this country and so fraught with danger of excesses and injustice 
that I am loath to resort toit.... 


115 The difficulties of predicting criminal behavior are discussed in MICHAEL 
AND ADLER, CRIME, LAw AnD SociaAt SCIENCE 363 (1933); Metcalf, Recidivism and 
the Courts, 26 J. Crim. L. & Crrminotocy 367, 371 (1935). 
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and by appealing convictions may frequently avoid final punish- 
ment. Thus arrests for vagrancy have little if any permanent 
preventive value, and they may properly be regarded as measures 
of crime control rather than crime prevention.2"® 

Arrests for vagrancy and related crimes are also made where 
those arrested are suspected of having committed a crime rather 
than of being apt to commit one in the future. In some cases a 
suspected individual is arrested pending investigation or to permit 
interrogation; in others, a group of persons with criminal records 
are detained where it is felt that there is a possibility that one of 
them may be guilty of the crime being investigated. In the first 
situation, if the ground of suspicion is a reasonable one, detention 
in most cases is possible on charges other than vagrancy; if a 
vagrancy charge is used, it suggests that the grounds of suspicion 
- are not reasonable and that traditional safeguards are being cir- 
cumvented. In the second situation, the roundup of a large 
number of suspects, present procedures seem unsatisfactory. It 
may be that the policy of mass arrests effectively prevents the 
reform and rehabilitation of those on the police list of suspects. 
Moreover, even if society is benefited by giving law enforcement 
officials the power to hold a large number of suspects, the grant 
of such a power should be accompanied by limitations and safe- 
guards not present under the statutes creating crimes of personal 
condition. 

Arrest without a warrant is often permitted through the use of 
the vagrancy charge, but again such a procedure accomplishes by 
indirection what should be done, if at all, by legislative modifica- 
tion of the law of arrest. Similarly, though the statutes so pro- 
vide, it is difficult to perceive any reason for making the same act 
both a crime and evidence of vagrancy other than the facilitation 
of doubtful prosecutions. Though some of the restrictions which 
are circumvented by the police through the use of vagrancy 
charges may be outmoded, the problems of social policy involved 
in changing those restrictions should be met openly and not de- 
cided by police chiefs and trial courts. The same is true of the use 
of vagrancy to punish conduct or opinions deemed by the police to 
be undesirable though not illegal. The question of what conduct 
shall be made criminal or what opinions may be expressed should 
never be determined by police fiat. | 


116 Lukas, Crime Prevention: A Confusion in Goal, in Contemporary Cor- 
RECTION 397 (Tappan ed. 1951). 
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One further aspect of the vagrancy problem merits attention. 
There are today, in times of almost full employment, thousands of 
idle, homeless derelicts — hobos, tramps, and the habitués of Skid 
Rows in every major city—-who might be regarded as true 
vagrants.‘*7 Do vagrancy statutes afford a method of dealing 
with this class of persons? The answer obviously is no. The 
police make no real effort to enforce vagrancy laws against this 
group, and a night arrest and a morning release is the typical lot 
of those of this class who do attract police attention. There is 
increasing recognition that punitive measures are useless in deal- 
ing with these persons and they should neither be classed nor 
treated as criminals.’?® 

Crimes of condition should not be ignored on the ground that 
they are not serious crimes because the punishment provided is 
not severe. The use which is made of them by police and the fact 
that they authorize punishment of persons who because of their 
condition or character are believed to be probable criminals should 
make such crimes of real interest to all persons concerned with 
problems of the control of the individual by society. 

117 Hall, The Law of Arrest in Relation to Contemporary Social Problems, 
3 U. oF Cut. L. REv. 345, 368 (1936); Anderson, Vagrancy in 15 Encyct. Soc. Sct. 
205, 206-07 (1937). 


118 Hall, op. cit. supra note 117, at 369; Lisle, Vagrancy Law: Its Faults and 
Their Remedy, 5 J. Crim. L. & Crimmnoxocy 498 (1914). 


